Annex

Following is a summary of the tribunal’s report –
Introduction
By notice dated 27 June 2005 and an amendment thereto dated 1 November 2006, the Financial Secretary required the IDT to institute an inquiry in relation to the listed securities of Dransfield to inquire into and determine – 

(a) whether there has been insider dealing in relation to the company connected with or arising out of the dealings in the listed securities of the company by or on behalf of – 

(i) Wang Bin James between 3 December 2001 and 20 December 2001,

(ii) Tai Ching Nam (also known as Dai Zhengnan) on 18 December 2001,
(iii) Wu Shiyue Denny on 19 December 2001;
(b) in the event of there having been insider dealing as described in paragraph (a) above, the identity of each and every insider dealer; and

(c) the amount of any profit gained or loss avoided as a result of such insider dealing.

The tribunal under the Chairmanship of the Honourable Mr Justice McMahon completed its inquiry and submitted a report to the Financial Secretary on 27 December 2006.

Background

Dransfield Holdings Limited (“Dransfield”) became a listed company in Hong Kong in 1993.  Its core business was food and beverage distribution and warehousing operations.  It was controlled by two Hong Kong families who owned 49% of its issued share capital.

By late 2001 the financial position of Dransfield had deteriorated considerably.  In 2000 the company had reported a small profit.  But for the year ended 31 March 2001 the company reported a net loss of $131.5 million.  That report was published on 5 September 2001.  Further the auditors’ report of Ernst and Young carried a disclaimer to the effect they were unable to form an opinion as to whether the financial statements, which were prepared on a going concern basis, gave a true and fair view of Dransfield’s financial position.

By late September, Dransfield’s primary financer the Bank of East Asia Limited had exercised its rights as mortgagee to take possession of property Dransfield held at Tai Kok Tsui.  The bank also requested changes be made to Dransfield’s board of directors before it considered any possible restructuring of its loans to the company.

Dransfield’s financial advisor was Access Capital Limited (“Access Capital”).  Access Capital recognised that Dransfield required a considerable infusion of new blood to survive.

Access Capital was aware that DiChain Systems Limited (“DiChain”) a subsidiary of China Merchant Holdings (International) Co. Limited (“China Merchants”) was considering a back-door listing on Hong Kong’s Growth Enterprise Market board.

In October 2001, Access Capital suggested to the Chairman of DiChain Dr. Fan Di (who was also the Chief Financial Officer of China Merchants) that an acquisition of a controlling interest in Dransfield by DiChain would obtain a back-door listing on the main board.  Dr. Fan expressed interest in the idea and preliminary conversations took place between DiChain and Access Capital, progressing by 13 November 2001 to a site visit by DiChain representatives to Dransfield’s Shenzhen warehouse for an inspection of its facilities there.

On 23 November, a meeting was held between representatives of DiChain, Dransfield and Access Capital.  At the meeting, Access Capital outlined a proposal whereby DiChain/China Merchants became a 50% controlling shareholder of Dransfield by Dransfield issuing as new shares the equivalent of its existing share capital and those new shares being taken up by way of a placement to DiChain at $0.0274 a share resulting in a $50 million injection into Dransfield.

A further meeting was held on 27 November, at which it was proposed a new holding company jointly owned by DiChain and China Merchants would become a 55% controlling shareholder of Dransfield by way of placement, resulting in a $55 million injection to Dransfield.  Due diligence inspections of Dransfield’s financial status then commenced.  That continued (perhaps understandably) for some time.

At a further meeting held on 10 December between the parties DiChain was proposed as the controlling shareholder of Dransfield on the basis of it injecting a maximum of $50 million for the allotment of 2.3 billion new Dransfield shares at a price of about $0.218 per share.  It was agreed the parties would aim to sign a provisional agreement to this effect by the Christmas holidays.

On 17 December, a detailed proposal was presented at a meeting between the parties based on the terms put forward at the 10 December meeting.  A conditional agreement was to be signed by 22 December. On 21 December, a conditional agreement was signed which accorded with the detailed proposal put forward at the 17 December meeting.  Some small details had been added or altered but it was largely the same as the earlier proposal.

On 24 December, the board of Dransfield requested that trading in its shares be suspended pending an announcement (which was eventually released on 23 January and published on 24 January 2002) “in connection with the  … entering into a conditional share subscription agreement, which if signed, may lead to a change in control of the company.”
During the course of the negotiations and prior to the suspension of trading of Dransfield’s shares three DiChain executives purchased Dransfield shares. They were, namely Mr Wang Bin, James (“James Wang”) who was the Financial Controller of DiChain, Mr Tai Ching Nam (“Tai”) who was the Assistant President of DiChain, and Mr Wu Shiyue, Denny (“Denny Wu”) who was an Assistant Vice President of DiChain.

Between 3 and 20 December, James Wang bought a total of 3.8 million Dransfield shares at a total consideration of $148,794.91 (inclusive of stamp duty and other charges). Tai bought 1.2 million Dransfield shares (his only deal) at a consideration of $48,073.73 on 18 December. On 19 December, Denny Wu bought 1 million Dransfield shares (his only deal) at a consideration of 39,145.38.

All three at various times had attended meetings forming part of the negotiations between Dransfield and DiChain prior to their having purchased Dransfield shares.  All three had been involved in the due diligence inspection of Dransfield’s financial position.

On 24 December 2001 Dransfield’s shares were suspended from trading pending an announcement concerning a share subscription agreement which if completed would lead to a change in control.  On 23 January 2002 Dransfield announced the acquisition of a majority shareholding in Dransfield by DiChain and Farsight Holdings Limited (“Farsight”), which was a company owned by directors of DiChain.  Trading in Dransfield’s shares resumed on that day and their price surged by 127% from the pre-suspension closing price of $0.04 to close at $0.091.  

It was alleged that before the announcement of the acquisition of Dransfield shares by DiChain and Farsight, some parties had taken advantage of the relevant information they possessed to deal, counsel or procure another person(s) to deal in Dransfield shares, thus constituting insider dealing.

Findings

The tribunal concluded its findings by unanimous decision as follows –
(1) Mr Wang Bin, James (Mr James Wang)

Mr James Wang was found to be in breach of the terms of section 9(1)(a) (Note) of the SIDO in purchasing a total of 3.8 million Dransfield shares between 3 and 20 December 2001. 

(2) Mr Tai Ching Nam

Mr Tai Ching Nam was found to be in breach of the terms of section 9(1)(a) of the SIDO in purchasing 1.2 million Dransfield shares on 18 December 2001.

(3) Mr Wu Shiyue, Denny (Mr Denny Wu)

Mr Denny Wu was found to be in breach of the terms of section 9(1)(a) of the SIDO in purchasing 1 million Dransfield shares on 19 December 2001.  

Note : 
Section 9(1)(a) of the SIDO states that insider dealing in relation to a listed corporation takes place when a person connected with that corporation who is in possession of information which he knows is relevant information in relation to that corporation deals in any listed securities of that corporation or their derivatives (or in the listed securities of a related corporation or their derivatives) or counsels or procures another person to deal in such listed securities knowing or having reasonable cause to believe that such person would deal in them.
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