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Annex
TVB and TVBPV in contravention of 

the Disqualified Person Restrictions


Section 3(2) of Schedule 1 to the Broadcasting Ordinance (BO) provides that, among others, a person shall not exercise control of a licensee if he is a disqualified person (DP) unless otherwise approved by the Chief Executive in Council (CE in C).  Under the BO, DPs are defined to include - 

(a) another television programme service licensee; 

(b) a sound broadcasting licensee; 

(c) an advertising agency; 
(d) a proprietor of a newspaper (including magazine) printed or produced in Hong Kong;

(e)
persons exercising control of (a), (b), (c) or (d) above; and 

(f)
associates of (a), (b), (c), (d) or (e) above.




A person exercises control
 of a corporation if he is, among others, a director or principal officer of the corporation. 


Under Condition 12 of the respective domestic free and domestic pay television programme service licences, TVB and TVBPV are required to ensure that their employees shall not act or permit any contravention of any provision of the BO. 

TVB and TVBPV were found in contravention of the DP provisions under the BO, with details as below.
	Licensee
	DP involved
	Capacity
	Period of Contravention

	TVB
	a principal officer
	a relative of a principal officer of TVBPV
	12 November 2004 to 7 January 2007

	
	
	a relative of a director
 of a proprietor of a local newspaper
	1 September 2006 to 7 January 2007

	TVBPV
	a principal officer
	a relative of a principal officer of TVB
	12 November 2004 to 18 January 2007

	
	
	a relative of a director2 of a proprietor of a local newspaper
	1 September 2006 to 18 January 2007

	
	a director


	a relative of a director2 of a proprietor of a local newspaper
	1 September 2006 to 18 January 2007



The BA considered that the DP restriction is a fundamental safeguard in the BO against the risks of media concentration and editorial uniformity.  Section 39(2) of the BO requires a domestic free or domestic pay television programme service licensee to submit annually a statutory declaration showing whether or not any DP exercised any control in the licensee during the previous year.  The burden of compliance is therefore placed on the licensees by way of a “self-disclosure mechanism”.  TVB and TVBPV’s failure to report the concerned DPs in their annual statutory declarations submitted to the BA and seeking requisite approvals from the CE in C reflect negligence on the part of their management, which failed to exercise due diligence in reminding their shareholders, directors and principal officers about the requirements of the law during the period.  

In imposing the sanction, the BA had taken into account the representations of TVB and TVBPV that the oversight was due to misunderstanding about the interpretation of DP provisions.  The BA also noted that TVB and TVBPV had apologized for its inadvertent oversight and had taken measures to prevent recurrence of similar breaches and that this is the first time the two licensees have contravened the DP provisions.
� Under the BO, a person exercises control of a corporation if he is -


(a)	a director or principal officer of the corporation;


(b)	the beneficial owner of more than 15% of the voting shares in the corporation;


(c)	a voting controller of more than 15% of the voting shares in the corporation; or


(d) 	a person who has the power, by virtue of any powers conferred by the memorandum of articles of association or other instrument regulating that corporation or any other corporation, to ensure that the affairs of the first-mentioned corporation are conducted in accordance with the wishes of that person.�


�	Becoming a person exercising control of a local newspaper starting from 1 September 2006.
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