Annex

The following is a summary of the Tribunal’s report –

Introduction

1. By notice under section 252(2) of the Securities and Futures Ordinance (Cap.571) (“SFO”) dated 8 April 2008, as amended on 7 November 2008 pursuant to the order made by the Tribunal under section 15 of Schedule 9 of the SFO, the Financial Secretary (“FS”) required the Market Misconduct Tribunal to conduct proceedings and determine -

(a)
whether any market misconduct has taken place;

(b)
the identity of any person who has engaged in the market misconduct; and

(c) the amount of any profit gained or loss avoided as a result of the market misconduct

arising out of dealings in the listed securities of Mobicon Group Limited (“Mobicon”) on and between 1 April 2003 and 25 May 2005 and other related matters.
2. The Tribunal, under the Chairmanship of the Honourable Mr Justice Lunn, completed its proceedings and submitted a report of its findings in relation to questions (a) and (b) of the FS’ Notice on 19 February 2009.  The Tribunal submitted a report in relation to question (c) of the Notice and consequential orders to the FS on 23 March 2009.

Background
3.
Mobicon was listed on the Stock Exchange of Hong Kong (“SEHK”) in May 2001.  It traded in electronics components.
Acquisition of Mobicon shares at the time of listing in May 2001 in the names of various employees of Mobicon
4.
At the time of its listing, Mobicon allotted a total of 50 million shares, 30 million by way of subscription in an IPO and 20 million shares by way of placement. Various employees of Mobicon and those connected to them subscribed for some of those shares, including:
(a) Mr Winson Lee Yiu Kong (“Mr Winson Lee”), Sales Manager, to whom 3 million shares were placed;
(b) Mr Laurence Tam Kwok Wai (“Mr Laurence Tam”), Sales Manager of the Export Division, was allotted over 2.6 million shares;

(c) Mr Simon Chan Shiu Wah (“Mr Simon Chan”), to whom 1.2 million shares were placed;

(d) Ms Vicky Fan Suk Han (“Ms Vicky Fan”), an accountant, to whom 500,000 shares were placed; and
(e) Ms Yu Min Yin (“Ms Yu”), the wife of Mr Marcel Cheung Chin Hing (“Mr Marcel Cheung”) (a senior executive of Mobicon), to whom 7 million shares were allotted.
Opening of bank and/or securities accounts by various employees of Mobicon in May 2001, March and April 2003

(a) Mr Marcel Cheung

5.
At the time of the listing of Mobicon, Mr Marcel Cheung had on the introduction of Mr Alvan Yeung Kin Kwan (“Mr Alvan Yeung’”), who was the Financial Controller of Mobicon at that time, opened securities accounts at Ever Long Securities Company Limited (“Ever Long”), Golden Fountain Securities Limited (“Golden Fountain”) and Wing Lung Bank Limited (“Wing Lung Bank”), at the last of which companies, he had opened a current and savings account.

(b) Ms Yu

6.
At the time of the listing of Mobicon, on the introduction of Mr Alvan Yeung, securities accounts had been opened in the name of Ms Yu, at Ever Long and Hantec Securities Company Limited (“HT Securities”).

(c) Mr Simon Chan

7.
On 26 February 2003 Mr Simon Chan had opened a bank account with Wing Hang Bank Limited (“Wing Hang Bank”) and a securities account with Wing Hang Shares Brokerage Company Limited (“Wing Hang Brokerage”).  His colleague Ms Ivy Ho Siu Wan (“Ms Ivy Ho”), the Financial Controller of Mobicon, had arranged for a member of the staff of the bank to attend the Mobicon offices so that the documentation could be completed.  The securities account permitted trading on the Internet, for which purpose he was given a password.  Indirectly he provided Mr Alvan Yeung with that password and authorised him to trade in Mobicon shares in that account.

8.
On 3 April 2003, at Mr Alvan Yeung’s suggestion, Mr Simon Chan opened another securities account this time with Ever Long.  Once again, Ms Ivy Ho had arranged for the staff of that company to attend his workplace to complete the documentation.
(d) Ms Vicky Fan

9.
On 26 January 2004, Ms Fan through the introduction of Mr Alvan Yeung opened an account at Phillip Securities (Hong Kong) Limited (“Phillip Securities”).
Provision of funding to and trading in the shares of Mobicon prior to 1 April 2003

10.
Mr Measure Hung Kim Fung (”Mr Measure Hung”), who was the Chairman of Mobicon at all the material times, provided funds to the employees named in paragraph 5 above to facilitate their acquisitions of Mobicon shares at the time of the listing of Mobicon, namely $3 million to Mr Winson Lee, over $3.5 million to Mr Laurence Tam, $700,000.00 to Mr Simon Chan, $450,000.00 to Ms Vicky Fan and over $7 million to Ms Yu.  
11.
In addition to the more than $7 million that he had provided to the account of Ms Yu, Mr Measure Hung provided $8 million to Mr Marcel Cheung at his savings account at Wing Lung Bank on 28 April 2001.   Moreover, Mr Measure Hung caused two payments of $2 million to be made from the joint account he had with his wife Ms Beryl Yeung Man Yi (“Ms Beryl Yeung”) to the same account of Mr Marcel Cheung on 26 June and 13 August 2001, followed by a further payment of $1 million on 21 August 2002. A cheque dated 8 March 2002 drawn on the joint account of Mr Measure Hung and Ms Beryl Yeung in favour of Mr Marcel Cheung for the sum of $1 million was deposited into Mr Marcel Cheung’s Wing Lung Bank account on 9 March 2002.  Those monies were used to make settlement for purchases of Mobicon shares in the accounts in the names of Mr Marcel Cheung and Ms Yu, in particular in the account in the latter's name at Ever Long, in which over 8 million shares had been accumulated by the end of February 2003 but also at HT Securities, in which account in 2002-2004 some 6,034,000 Mobicon shares were held.
12.
The total of more than 14 million shares held in the accounts in the name of Ms Yu at the end of February 2003 was reduced by the sale of about 5.5 million shares in the account in her name at Ever Long by the end of March 2003.  Those sales reduced the holding of Mobicon shares in her name alone, disregarding shares held in her husband’s name, from above 7% to below 5% of the issued share capital of Mobicon.

13.
The disposal of that substantial tranche of shares was to accounts in the names of Mr Alvan Yeung, Mr Laurence Tam and Mr Simon Chan and, in respect of the former two accounts, was funded by the provision of $3 million to each of Mr Alvan Yeung and Mr Laurence Tam from the joint account of Mr Measure Hung and his wife Ms Beryl Yeung on 26 March 2003 and, in respect of Mr Alvan Yeung in addition $338,084.60 in a cheque drawn on the account of Mr Marcel Cheung.  $6 million of the more than $6.7 million proceeds of the sale of shares in March 2003 in the account in the name of Ms Yu was transferred to the joint account of Mr Measure Hung and Ms Beryl Yeung on 4 and 7 April 2003.  The balance of over $727,000.00 was deposited into the same account in the name of Mr Marcel Cheung from which monies had been paid earlier to make settlement for purchases of Mobicon shares in the Ever Long account in the name of Ms Yu.

14.
The Tribunal was satisfied that the sales and purchases of those Mobicon shares were effected primarily to reduce the holding of Mobicon shares in accounts in the name of Ms Yu and Mr Marcel Cheung to below a notifiable level as required by the SFO, which came into force on 1 April 2003, and provided for notification in respect of holdings of 5% and greater of the issued share capital of a listed company.

Matched trading between accounts in the names of various employees of Mobicon in the period in and between May 2001 and March 2003, and within the Specified Period

15.
There was matched trading between accounts in the names of the various above-named employees of Mobicon.
Prior to the Specified Period
(a) Matched trading of over 5.8 million Mobicon shares between Ms Yu’s Ever Long account and Mr Marcel Cheung’s account at Golden Fountain in the period in and between May 2001 and March 2003;

During the Specified Period

(b) Matched trading of 420,000 and 470,000 Mobicon shares between Mr Marcel Cheung’s Golden Fountain account and Ms Yu’s Ever Long account on 1 and 2 April 2003 respectively, namely after the SFO came into force;

(c) Matched trading of 330,000 Mobicon shares between the accounts of Mr Marcel Cheung (as a seller) and Mr Simon Chan at Ever Long (as a buyer) on and between 7 and 10 April 2003; and
(d) Matched trading of 4,732,000 Mobicon shares between the accounts in the names of Mr Simon Chan, Mr Alvan Yeung who was the Company Secretary of Mobicon at that time, Ms Vicky Fan, and Mr Laurence Tam in the specified period.
Fund flows into and out of accounts in which trading in Mobicon shares was conducted

(a) Mr Marcel Cheung’s account at Wing Lung Bank 

16.
On 28 April 2001, the account in the name of Mr Marcel Cheung at Wing Lung Bank received a deposit of a cheque in the sum of $8 million drawn on the joint account of Mr Measure Hung and Ms Beryl Yeung.  In the period June 2001 to August 2002 by 4 cheques a further sum of $6 million was deposited into that account from that joint account.  Separately, on 24 April 2001 the sum of $7 million from the same account had been deposited in the securities account of Ms Yu.  Accordingly, in a period of less than a year and a half accounts in the name of Mr Marcel Cheung and his wife had received $21 million from Mr Measure Hung and Ms Beryl Yeung.  In April 2003, from the proceeds of the sale of Mobicon shares in the account in the name of Ms Yu $6 million was returned to that joint account.
(b) Mr Simon Chan’s account at Wing Hang Bank 

17.
In the period in and between March 2003 and November 2004, the account in the name of Mr Simon Chan with Wing Hang Bank received of a total of over $5 million from the joint account of Mr Measure Hung and Ms Beryl Yeung and M-Bar Limited (”M-Bar”) which was described in the Prospectus as beneficially owned as to 30% by Mr Measure Hung, 30% by Ms Beryl Yeung and 20% each as to their respective brothers.
(c) Between Mr Marcel Cheung’s account at Wing Lung Bank and  Mr Simon Chan’s account at Wing Hang Bank
18.
A total of over $1.96 million were transferred in and out from Mr Marcel Cheung’s account with Wing Lung Bank to Mr Simon Chan’s account with Wing Hang Bank in the period in and between March and November 2003.  Those monies were used in settlement of purchases of Mobicon shares in the securities accounts in the name of Mr Simon Chan.
(d) Between Mr Marcel Cheung’s account at Wing Lung Bank and Mr Laurence Tam’s account at HT Securities
19.
A total of over $1.25 million was transferred to and from the account in the name of Mr Marcel Cheung with Wing Lung Bank to the account in the name of Mr Laurence Tam with HT Securities in the period in and between January 2002 and February 2003.  Those monies were used in settlement of purchases of Mobicon shares in the account in the name of Mr Laurence Tam with HT Securities.
(e) Between Mr Marcel Cheung’s account at Wing Lung Bank and Mr Alvan Yeung’s account at HT Securities
20.
In April 2003, a cheque in the sum of $338,084.60 drawn on Mr Marcel Cheung’s account with Wing Lung Bank was deposited in Mr Alvan Yeung’s account with HT Securities in settlement of the purchase of Mobicon shares.
(f) Between Mr Simon Chan’s account at Wing Hang Bank and Ms Vicky Fan’s account at Phillip Securities
21.
In February and March 2004, cheques drawn on Mr Simon Chan’s account with Wing Hang Bank to a total of over $1.2 million were used in settlement of purchases of Mobicon shares in Ms Vicky Fan’s account with Phillip Securities.
The repayment of dividends

22.
During the specified period dividends accruing to various holdings of Mobicon shares, net of expenses, in the accounts in the names of Mr Marcel Cheung, Ms Yu, Mr Laurence Tam, Mr Simon Chan, Mr Alvan Yeung, and Ms Vicky Fan were paid from those accounts into M-Bar’s savings account.
The mechanics of the repayment of dividends

23.
A number of people were involved in the mechanics of the operation.
(a)
Mr Alvan Yeung was involved in e-mail correspondence with the various account holders and with Ms Ivy Ho in respect of the fact of the receipt of dividends in the account holders’ securities accounts and the monies due in consequence to Mr Measure Hung and Ms Beryl Yeung and paid to M-Bar.  Also, he made detailed schedule reports to Mr Measure Hung and/or Ms Beryl Yeung of the calculation of individual and total repayments.
(b)
Ms Ivy Ho acted as a conduit between Mr Alvan Yeung from whom she received instructions on the one hand and on the other hand the account holders, from whom she demanded repayments of dividends, and Mr Measure Hung and Ms Beryl Yeung to whom she passed information about the repayment of dividends on a regular basis.
(c)
Ms Vicky Fan was involved, not only as an account holder returning dividends to the M-Bar account but also in making records in the savings account passbook itself indicating the nature of the payment and its provenance.

24.
Mr Measure Hung and Mr Alvan Yeung, together with some of the account holders themselves, sought to explain away the fact of the repayment of dividends and the flow of monies from an account in the name of one employee to an account in the name of another as the operation of the negative element of the so-called incentive scheme.  The repayment of dividends to the account of M-Bar was explained away as having been necessitated by the failure of Mobicon to reach a threshold profit level of $35 million per year.  The movement of funds from an account in the name of one employee to that of another was explained away sometimes as being the re-allocation of rewards previously granted from one employee to another.
25.
The Tribunal was satisfied those accounts were a wholly fanciful invention thought up after the events to explain the movements of monies in an attempt to divert the Tribunal from the otherwise obvious conclusion that the beneficial ownership of the shares lay, not with the account holders in whose names the shares were held but with Mr Measure Hung and Ms Beryl Yeung, by whom funding for the acquisition of the shares had been provided.  The Tribunal was also satisfied that that the total absence of any contemporaneous documentation reflecting the existence or operation of the incentive scheme is explicable only on the basis that the scheme did not exist.
Control of bank and/or securities accounts and beneficial ownership of the Mobicon shares traded and held in the accounts of the various Mobicon employees

26.
The Tribunal was satisfied:
(a)
that the bank account in the name of Mr Simon Chan with Wing Hang Bank and that in the name of Mr Marcel Cheung with Wing Lung Bank (both opened in conjunction with the opening of securities accounts and at the instigation of Mr Measure Hung and Mr Alvan Yeung) were used, in part, in the flow of funds to other accounts to settle purchases of Mobicon shares, and that these bank accounts were under the control of Mr Measure Hung and Mr Alvan Yeung through Ms Ivy Ho; 
(b)
that all dealings in the securities accounts in the name of Mr Simon Chan at Ever Long and Wing Hang Brokerage were under the control of both Mr Measure Hung and Mr Alvan Yeung, and that beneficial ownership of the Mobicon shares traded and held in these securities accounts lay with Mr Measure Hung and Ms Beryl Yeung;
(c)
that the trading in Mobicon shares in the specified period in the accounts in the name of Mr Marcel Cheung at Wing Lung Securities and Golden Fountain and in name of Ms Yu at Ever Long was controlled by Mr Alvan Yeung and Mr Measure Hung and that the beneficial owners of the Mobicon shares held in those accounts from time to time were Mr Measure Hung and Ms Beryl Yeung; 
(d)
that throughout the specified period, save in respect of 3.5 million Mobicon shares, the beneficial ownership of the balance of the shares held in the HT Securities account in the name of Mr Laurence Tam lay with Mr Measure Hung and Ms Beryl Yeung;
(e)
that the beneficial ownership of the Mobicon shares held in the accounts in the name of Mr Alvan Yeung at HT Securities and Wing Lung Securities throughout the specified period lay with Mr Measure Hung and Ms Beryl Yeung; and
(f)
that Mr Measure Hung and Mr Alvan Yeung controlled the dealings in the account in the name of Ms Vicky Fan at Phillip Securities.
27.
The Tribunal also found that Mr Alvan Yeung caused the sales of Mobicon shares in the HT Securities account in the name of Mr Laurence Tam and the purchases of those shares in the Phillip Securities in the name of Ms Vicky Fan in February and March 2004, and that he caused trading in Mobicon shares to occur during the specified period between the account in the name of Ms Vicky Fan at Phillip Securities and securities accounts in his name.
The purpose of the “matched trading”

28.
The Tribunal determined that Mr Measure Hung and Mr Alvan Yeung, as part of a joint enterprise, caused the matched trading as listed in paragraph 15 and elaborated in paragraph 27 above to be done and did so with the intention of creating a false or misleading appearance of active trading in Mobicon shares on the SEHK.  Having regard to the volume and number of matched trades caused by Mr Measure Hung and Mr Alvan Yeung the Tribunal was satisfied that their intention was to create a false or misleading appearance of “active trading” in Mobicon shares on the SEHK, contrary to section 274(1)(a) of the SFO (Note).  The Tribunal was satisfied that Mr Measure Hung and Ms Beryl Yeung were beneficial owners of the shares traded between those accounts in the specified period.
Part II 

29.
The Tribunal found that there was no profit gained or loss avoided as a result of the market misconduct.  In Part I of the Report (paragraph 341) the Tribunal found in respect of the issue of motive for the false trading, that there was force in the suggestion that the level of trading in Mobicon shares was a matter of “face” to Mr Measure Hung.
Delay

30.
In declining to take into account in favour of Mr Alvan Yeung the fact of the delay from the commencement of the enquiries by the Securities and Futures Commission (“SFC”) to the issue of the FS’ Notice the Tribunal noted (paragraph 400) of his interviews by the SFC : 

“In light of his conduct at the interviews, in particular the false and/or misleading answers that he did give in the records of interview it sits ill in the mouth of Mr Alvan Yeung to complain about the length of time taken in this case for the truth to be unravelled by the SFC.” 

Admissions by the Specified Persons

31.
In determining that the benefit to be afforded to the Specified Persons in consequence of the admissions they made in the proceedings was limited the Tribunal noted (paragraph 408):
“…  their assertion in … written statements … and re-assertion in oral testimony of the existence of an incentive scheme and the contention that beneficial ownership lay with those persons on whose accounts Mobicon shares had been bought.  Those issues and the issue of who it was that exercised control over Mobicon shares traded in the names of various employees remained live issues throughout the proceedings.”

Note:
Section 274(1)(a) of the SFO provides that:
“(1)
False trading takes place when, in Hong Kong or elsewhere, a person does anything or causes anything to be done, with the intention that, or being reckless as to whether, it has, or is likely to have, the effect of creating a false or misleading appearance –
(a) of active trading in securities or futures contracts traded on a relevant recognized market or by means of authorized automated trading services; or
(b) with respect to the market for, or the price that dealings in, securities or futures contracts traded on a relevant recognized market or by means of authorized automated trading services.”.
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