Annex

Key Proposals of the Review of the Trustee Ordinance

	Proposal
	Benefits

	Introduce a statutory duty of care for trustees
	· Provide a clear and accessible statement of the standard of care to be expected from trustees

· Provide more certainty for settlors and trustees and give better protection to beneficiaries

	Retain the range of authorised investments in Schedule 2 to the TO, subject to review from time to time to keep up with market needs and evolving market circumstances 
	· Provide reasonable “safe harbour” limits for investments by trustees (in default of express powers in the trust instrument or orders of the court) to maintain the value of capital and returns on capital without taking undue risks

	Enhance the safeguard in temporary delegation of trustees’ powers so that the no. of trustees will not be reduced to one which is against the will of the settlor
	· Respect the wish of a settlor to have more than one trustee and enhance the protection of beneficiaries

	Repeal section 8(3)(a) of the Enduring Powers of Attorney Ordinance so that the power of delegation by an individual trustee is entirely governed by the TO
	· Avoid inconsistent and overlapping provisions in different statutes and improve legal certainty

	Provide trustees with a general power to employ nominees and custodians with necessary safeguards
	· Facilitate trustees to achieve effective trust administration

	Empower trustees to insure any trust property against risks of loss or damage by any event and pay premiums out of the trust funds 
	· To ensure that trustees have sufficient power to insure so as to deliver their duty to act in the best interests of the beneficiaries
· Provide better protection to trust property and ensure fairer treatment between capital and income beneficiaries

	Provide a default charging clause to enable the remuneration of professional trustees of non-charitable trusts
	· Make settlors aware of the possibility of employing professional trustees and the need to provide for their remuneration
· Enable and encourage a trust to appoint professional trustees who have the necessary skills for the effective administration of the trust

	Subject trustee exemption clauses seeking to exempt professional trustees who receive remuneration for their services to some statutory control; and to promulgate a code of best practices regarding the use of trustee exemption clauses by relevant professional bodies
	· Strike a balance between the rights and interests of settlors, trustees and beneficiaries

	Provide some basic rules for beneficiaries’ rights to disclosure by trustees of information, accounts and documents relating to the trust
	· Provide a degree of certainty and assist in the development of a principled approach without codifying all the common law principles in this area prematurely

	Provide an alternative court-free route for beneficiaries, who are of full age and capacity and are absolutely entitled to the trust property, to remove a trustee
	· Provide a simple and time-saving process to remove the trustee and appoint a new one if there is unanimous consent among the beneficiaries 

	Abolish the rule against perpetuities altogether or introduce a fixed perpetuity period
	· Reform an outdated and complicated rule that is difficult to apply and creates uncertainty 

	Abolish the rule against excessive accumulations of income (with possible exception regarding charitable trusts) 
	· Abolish an outdated and complicated rule that creates uncertainty


