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Annex


Summary of the Proposals and Issues in the Consultation Paper 

and Government’s Conclusions

	Proposals/ Questions in the

Consultation Paper
	Government’s Conclusions

	(a)
Introduce a statutory duty of care for trustees 
	To introduce a statutory duty of care for trustees when they are exercising their powers in relation to investment, delegation, appointing nominees and custodians, and taking out insurance, etc.

	(b)
Retain the range of default “authorised investments” in the Second Schedule to the TO, subject to review from time to time to keep up with market needs and evolving market circumstances 
	To amend the Second Schedule to the TO to keep up with market needs, pending further study on the detailed amendments.

	(c)
Enhance the safeguard in temporary delegation of trustees’ powers so that the number of trustees will not be reduced to one which is against the will of the settlor 
	To retain the trustee’s power of delegation under section 27 of the TO with amendments, so that there should be at least one attorney and one trustee or alternatively a trust corporation administering the trust.

	(d)
Repeal section 8(3)(a) of the Enduring Powers of Attorney Ordinance (Cap. 501) in relation to the power of delegation to remove the overlapping with the TO 
	To repeal section 8(3)(a) of the Enduring Powers of Attorney Ordinance so that the power of delegation by an individual trustee is entirely governed by the TO.

	(e)
Whether trustee should be provided with a general power of appointing agents 
	To provide trustees with a general power of appointing agents with specified safeguards.

	(f)
Provide trustees with a general power to employ nominees and custodians with necessary safeguards 
	To provide trustees with a general power of employing nominees and custodians in relation to trust assets subject to specified safeguards.

	(g)
Empower trustees to insure any trust property against risks of loss or damage by any event and pay premiums out of the trust funds 
	To amend section 21 of the TO, giving trustees wider powers to insure any trust property against risks of loss or damage by any event, and pay the premium out of the trust funds.

	(h)
Provide a default charging clause to enable the remuneration of professional trustees of trusts 
	To provide for a statutory charging clause for professional trustees or trust corporations to enable them to receive remuneration for their services under different circumstances, whether they are acting for charitable trusts or non-charitable trusts.

	(i)
Improvement to the default administrative powers of trustees in Parts II and III of the TO 
	To amend sections 8, 11, 12 and 34 of the TO with a view to improving the administrative powers of trustees.

	(j)
Subject trustee exemption clauses seeking to exempt professional trustees who receive remuneration for their services to some statutory control 
	To subject certain trustee exemption clauses to statutory control if the clauses seek to exempt professional trustees, who are remunerated for their service, from liability for breach of trust due to fraud, wilful misconduct or gross negligence.

	(k)
Provide some basic rules for beneficiaries’ rights to disclosure by trustees of information, accounts and documents relating to the trust 
	Not to provide any basic rules governing beneficiaries’ right to information. We will further study the subject keeping in view the evolution of the relevant law in other common law jurisdictions.

	(l)
Provide an alternative court-free route for beneficiaries, who are of full age and capacity and are absolutely entitled to the trust property, to remove a trustee 
	To legislate for beneficiaries’ right to remove a trustee (including a trustee who is incapable by reason of mental disorder) if the beneficiaries are all of full age and legal capacity and are absolutely entitled to the trust property.

	(m)
Abolish the rule against perpetuities altogether or introduce a fixed perpetuity period 
	To amend the Perpetuity and Accumulations Ordinance (Cap. 257) (“PAO”) by repealing the existing rules against perpetuity in respect of new trusts to be set up.

	(n)
Abolish the rule against excessive accumulations of income (with possible exception regarding charitable trusts) 
	To amend the PAO by repealing the rule against excessive accumulations of income in respect of new trusts to be set up, except that charitable trusts will be allowed to accumulate its income up to 21 years.

	(o)
Whether the role of “protector” should be defined in law 
	Not to introduce legislation providing for the definition of protectors nor for their roles.

	(p)
Whether the law should provide that a settlor’s reservation of powers does not invalidate a trust 
	To provide in the law that a reservation of settlors’ powers to investment or asset management does not invalidate a trust and that a trustee should be exempted from liability for acting in accordance with the powers that a settlor has reserved.

	(q)
Whether the common law principles on governing law of trust should be codified 
	Not to codify the common law principles on governing law of trusts and continue to rely on the current law.

	(r)
Whether the law should provide that the forced heirship rule does not invalidate a trust 
	To introduce legislation to the effect that forced heirship rule will not affect the validity of trusts by following the Singapore approach.

	(s)
Whether the creation of non-charitable purpose trust be allowed in the law 
	Due to the complexity and controversy of the issue on non-charitable purpose trusts, we need to study the issue in greater detail before taking a final view on the subject.  
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