at a Glance

This leallel sets cut in simgbe terms Lhe main provissons of the
Employment Ordinance (Cap. 57). It should be noted that
the Ordinance itsell remains the sole authorly for the
provisions of [aw explaned. For detals, please reter to tha
full text of the Ordinance of A Concise Guids to the
Employment  Ordinance”  published by 1he  Labour

Application
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* Apart from certain exceptions, the Employment Ordinance is
appicabile to all amployess.

= Al employees covered by the Employment Ordinance.
‘whathar full tima ar part tima and irraspective af their hours of
work, ang enfitied to basic protection under the Ordinance
such as payment of wages, restrictions on wage deductions
and the granting of sfatulory holidays, etc.

- Employees are entitied to further benefits If they are employed
uncler a continuous contract,

Continuous Contract

« AN ompioyoe who has boon employed continuously by the
same employer for 4 weeks or more, with at least 18 hours

‘worked In aach weak is regardad az baing amployed under a
continuous contract.

1 Pubiished by the Labour Deparment (22011)

Employment Contract

= A contract of employment [s a written or verbal agreemant aon
the employment condiions made between an employer and
an employes. Any lerm of an employment contract which
purperts to extinguish or reducs the rights confarred upon
the employes by the Employment Ordinance shall be weid.

= Wages means all remuneration, earnmings, allowances
{including traveling alowances and attendance allowances,
comimission and overtime pay), tips and service charges
payable 1o an empleyes in respect of work done or to be
dona, and capable of being exprezsed in tems of monay.
Oertime pay should be included in calculating an employes's
enitliements i il is of a constant character or its monthly
average over the past 12 months iz not less than 20% of the
average monthly wages of the employee during the same
period.

* An employer is prohibited from deducting wages of his
employees olherwise than in  accordance with lhe
Emplaymeant Ordinance.

= An employer should pay wages to his employee not later
than 7 days after the end of the wage period or lermination of
smploymant. Otherwisa ha s required to pay interest on the
outstanding wages.

= An employes may deem his employment to be terminated by
hes employer and s entitlied 1o wages in ieu of nolice and
other termination payment i wages are not pald within 1
manth after they become dus,

& An employer who contravenes the above provisions is kabie
1o prosecution and, wpon conviction, 1o a maximum panalty
of (1) a fing of $100.000 and impesonment for 1 year for
liegal deduction from wages: (2) a fine of 5350000 and
imprsonment for 3 years for failing to pay wages wilfully and
wilhoul reasonable excuse when il becomes due; (3) a fine of
510,000 for falling to pay Interest on tha outstanding amount
of wages wifully and without reascnable excuse,

Liability to Pay Wages of

Sub-contractor's Employees

= The principal contractors, Suparior sub-contractors and
supernion nominated sub-contractorns engaged in buiking and
construction works are labie for the first 2 months' unpaid
wages of an employee who i employed by the
sul-contractor or nominated sub-contractor,

If an employee employed by a sub-contractor or nominated
sub-contractor is owed wages, he must serve a written
nolice lo the principal contractor or the main nominated
sul-contractar within 60 days (or an additional penod of 80
days permitted by the Commissioner for Labour) after the
wages become due. The employee should state the folowing
in the natice:

1. the name and address of the employee;

2. tha name and addrass of his amployer;

3. the address of the place of employment of the employea;

4. the particulars of the work in respect of which the wages
are due; and

5. tha amount of wagas due and the pedod to which they
redato.

= The principal contractos, the superior sub-contractors and
the superiorn nominated sub-contractors should pay wages 1o
the employes within 30 days after receting the notice. They
may requast every superior sub-confractor or superior
nominated sub-contractor to the employee's employer 1o
share put the Eabaty.

Rest Day

* An emplovee emploved under & confinuous confract is
entitied 10 not less than 1 rest day in every perod of 7 days.

= With the consent of the employes. an employer may
substitite another reat day for the onginal rest day. In such
case, it must be within the same month before the orignal
rest day or within 30 days after it.

* An employer must nol compel an employes 10 work on a rest
day axcept in the evenl of a breakdown of machinery or plant
or oiher unforeseen emergency,

= An employee, excepl young persons under the age of 18
ampioyed In industry, may work voluntarily on a rest day,

= Whather rest day is paid or nol is 1o be agreed by emgloyers
and amployess.

d An employer who without reasonable excuse fails to grant

rast days to his mployees is lable 16 prosecution and, upen
comviction, to a fine of $50,000.

ﬂ An amplover who compels his employess to work an their
rest days Is liable to prosacution and, upon conviction, o a
fine of $50,000.

Statutory Holidays

* An amployee, irespective of his length of service, is entilled
to the following 12 statutory holidays:
The first day of Januany
Lursiar Minw Yiars Dy
Thia seoond diry of Lunar M Year
The third day of Lunar New Yaar
Ching Ming Featival
Labour Day {13t May}
Tuim Mg Fisstreal
Hong Kong SAR Estabishrment Diry (151 July)
The day following the Chinesa Mid-Auturmn Fastival
Chung Yeung Fasthal
National Day {131 Ociober)
Cehingsse Winbor Solslicn Festival or Chistmas Dy

[t Ehe Cpticn of tha ampioyen

* [f the employer requiras the amployee to work on a stalutony
holiday, ha should arrange an alternative boliday within 60
days before or afler the statulory holiday, However, nol less
than 48 hours' prior notice should be given to the employes.
If the employer and employes agree, any day within 30 days
before or after the statutery or alternative holiday may be
arranged as a substituted holiday.

.

An employes having Deen employed under @ conlinuous
contract for nod less than 3 months before 8 statutory nolkoay
i& entitied to holiday pay.  The daily rate of holday pay is a
surm equivatent 1o the empleyes's average daity wages. (see
Appendix)

Holiday pay should be paid to the employee not later than
he day on which he i3 naxt paid his wages after thal
statutory holiday,

.

* Hegardiess of whether an employes is entitied (o holiday pay,
an employer should gramt hiz emploves a statutory holiday,
or amange an “alternative holiday" or “substituted holiday”

o

An employer must nol make any form of payment 1o the
ampleyea Im lieu of granting a holiday. In other words,
“buy-out® af a holiday is not allowed,

d An employer who without
reasonable excuse fails 1o
grant stalutory holidays,
altarnativa holidays or
substituted holidays, or
faills to pay holiday pay 1o
an employes Is llable to
prosecution and, upon
conviction, 1o a fine of
$50,000.

Paid Annual Leave

= An employee having been employed under a confinuous
cantract for 12 months s antitled to taka his pald annual
leave within the following pedod of 12 months.

= Tha rnumber of paid annual lsave Noreases progressiaby
from 7 days to a maximum of 14 days according to the
amployes's length of serice,

= Any rest cday or statutory holiday faling within a period of
annual leave will be counted as annual leave and the
employer should appoint another rest day or holiday (o the
ampiloyes,

= The daily rate of annual leave pay is 8 sum equivalent to the
amployes’s avarage dailly wages. (see Appendo)

» Annual leave pay should be pald to the employee not later
than the normal pay day after the pariod of annual leave
laken,

* An employas may choose to Accept paymant in lisu of tha
part of his leave entitiement which exceeds 10 days.

= An employes with 3 but less than 12 monthe' employment in
a leave year and his employment is terminated (othar than
summary dismissal due 1o his serous misconduct), he would
ba entitled to pro rata annual leave pay.
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dﬂnsmplowrm without reazonabla excuse fails to grant
annual laave to an emplyes i lable to prosecution and,
upon comviction, o a fine of $60,000.

@ An employer who falls to pay annual leave pay to an
employee is liablke (0 proseculion and, upon comaiction, 1o a
fire of $50,000.

ss Allowance

= An amployes employved under a confinuous contract can
accumulate 2 paid sickness days for each complated month
during his first 12 months of employment, and 4 paid
sickness days for sach completed month for amploymant
theraattar. A maximum of 120 days can be accumulated.

= An amployee shall be eniiiled to sickness allowanca if he has
accumulated sufficient number of paid sickness days and the
sick leave laken which s supported by an appeopriate
medical carificata s not less than 4 consecutive days b
The daly rate of sickness allowance i 4 sum equivalent to
four-filths of the employee’s average daly wages. (see
Appandix)

Sickness alowance should be pad 1o the employee not |ater
than the normal pay day.

d.&nmp}oyummmommmnablomclaﬂsmpay
=ickness allowance o an employes 5 lisble to prosecution
and, upon conviction, to a fine of $50,000.

Mele | When a pregnant employes i absant from work by reason of
progroncy  check-ups, post confinerment medical roatment o
i and tha absence is Supponed by a medical cartiicata, any
dary on which she ks absent shall be counted as a sickness day, Uinder
such circumstances, if the employes has sccumulated sufficent
nurrer ol paid sickress deva, eech sckness day shal be ped
sicknass allwanas.

Employment Protection for Employee

= An employer is prohibited from terminaling the emplayiment
contract of an amployes on his pald sickness day, except in
cases of summary dismissal due to the employes'’s serous
misconduct,

é An employer who contravenes the above provision is liable to
prosecution and, upon comiction, 1o a fine of $100,000.

¢ Basides, the employer I8 required to pay termination
payments to the employee for wrongful dismissal on a
sickress day within 7 days after the day of tlermination. The
amployea may aleo claim ramadies for “Employment
Frotection” against his employer if he & dismissad other than
for a valid reason as specified in the Ondinance. (see the part
balow on “Employment Protection™)

Maternity Protection

= A famals employee employed under 8 continucus contract
immediately before the commencemant of har matermnity
leave and having notified the employer of her pregnancy is
antitied to:

* A continuous perod of 10 weeks' matemity leave;
* if confinement occcurs later than the expected datle of

canfinamant, a further pariod of leave aqual to the number
of dlays of the delay;

k an addiional leave percd for nol more than 4 weeks on
the grounds of liness or disabillity due o pregnancy or
confinement,

With the agreemant of her employer, the employes may
decide to commence her maternity leave from 2 to 4 weeks
batora the expected dale of confinement.

An employee s elgbie for 10 weeks' matemity leave pay 1 she
hag been employed under a confinuous confract for net less than
40 weaks mmadately bafore tha commencament of schaduled
matemity leave and has gven notice of pregnancy and her
ntention fo lake matermity keave 1o the arpiover. The daly rate of
matemity Bave pay B 8 sum equvalent to four-fifths of the
empkyeds average daly wages. (586 Appendx)

-] COntinUe



« Maternity leave pay should be paid on the nomal pay day of
the employes.

» If 50 mequired by the employer, the employea shall produce a
medical certificate specifying her expected date of
confinement.

& An employer who falls 1o grant maternity lesve 10 & pregnant
employee or fails lo pay matemily leave pay to an eligible
pregnant employes i3 llable ic prosecution and, upon

conviction, to a fine of $50,000.

Employment Profection for Employes

* An smployer s prohibitad from terminating the continuous
contract of employment of a pregnant employea who has
served a natice of pregnancy 1o the employer, except in
cases of summary dismissal due fo her serious misconduct.

@ Except for the circumstances provided above, it is n offence
for an amployer to dismiss a pregnant amployse. The
emplayer is able to prosecution and, upen conviction, to a
fine of $100,000,

d Besidas, the employer Is required to pay termination
payments to the pregnant employee for wrongful dismissal
within 7 days after the day of termination. Tha employes
may aleo claim remaedies for “Employmant Protection”
against her employer if she is dismissed other than for a valid
reason as specified in the Ordinance. (see the part balow on
“Employmant Protection™)

= An employer may nol assign heavy, hazardous o harmiul
work to a pregnant amployee,

& An employer who without reasonable excuse fals to comply
wilh lha above requirements is kable 1o prosecution and,
upan carviction, to a fine of $50,000.
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End of Year Payment

= If an employment contract provides for entitiement to an end
of year payment, an employes is sligible for it il he has been
employed under a continuous confract for the whole
payment period,

& Tha amaunt of an and of year paymeant |8 a sum as spacifiad
in the employment contract.  If it is nol specified, a sum
equivalent to the emploves's average meonlhly wages, (see
Appeni)

= An employee is eligible for an end of year payment on a pro
rata basis il ba has been employed under a continuous
contraci for not less than 3 months In a payment pesiod
(excluding probation peried of the first 3 months) and:

» continues o be employed afier the expiry of the payment
pefiac; oF

¥ s dismissed by the employer (except in cases of summary
dismissal dus 1o the employes’s serious misconouct).

+ Time of Payment

e

Time of paymeant is specified in The spacified date
he empkoyment contract

Time of paymant is nol specified
in the empkayment contract

Last day of the payment
pencd or within: 7 days aftar
thet clane

The day when the contract is
terminated or within 7 days
after that day

If the armploymant contract is
terminated before the payment

panod axpires and 1he amployes
&5 elgiblo bor pro rata end of year
payment

1 e end of year payment is 1o ba
calculgted by referenca 1o any
jprofits of the employer

d An employer who wifully and without 3
ressonable excuse fals to pay anend AT
of year payment 1o an eligiole
ampiayes |5 labla to prosacution and,
Upon conviction, to a fing of $50,000.
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Thi dhay when the profits ane
esceriained or within 7 days
after that day

Termination of Employment Contract

+ Employers o employees should give each other due notice
or wages in lieu of nolice in larminaling employmant
confracts.  In the case of a continuous contract of
employment, the length of notice or the amount of wages in
lieu of notice required are:

Empleyment condition Length of | Wages in liew of
notice nolice

Dwring ‘withn the first manth.  not required  not required
Probation  of probation
Period after 1he | wilh a5 por Ntk pesiod
first agreement agreement,  expressed indays
monkh of | ta the but not less  or wesks:
probation kengthof  than 7 daye = “Average daily
notice wages™ % “Numisar
wahout ot less than of denys i the notice

A : oo for which
:ﬁﬁ:mﬂ (s WIS Wi
ok nonmaly be payabie
mu:.a to the employen”
(388 Appendiy

Mof ofter  with agresment 1o a3 per

probation  thelength of notice  agreement, — hoticn poriod

period bud oot e et i
than 7 days  months-

without agreement not less than = “Average monthly

1o e kngth of 1 menth wages™ x Numier

nolic al months spociod
i e ol et
B Appencli)

# On termination of amployment, an employar shall pay
termination payments to the employee which usually include
oulstanding wages, wages in lieu of notice (f applicatle).
annual leave pay, end of year payment, long senvice payment
or severance payment (if applicable) and other payments
under the employment contract. Except lor severance
paymant, all tarmination paymants shall ba pald within 7 days
after the date of temmination. For severance payment, an
employer shell make payment within 2 months from the
recaipt of a notice claiming for saverance payment from the
employes,
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* An employer is roquired o pay intarest on the outstanding
wages due lo the employee il he fails 1o pay wages to the
amployss within 7 days after tha date of termination or axpiry
of contract,

d An emphoyer who wilfully and without reasonable sxouse fails
1o pay termination paymaents whon they becomo due is llabls
10 prosecution and, upon conviction, to a fine of $350,000
and to imprisonment Tor 3 yaars.

Long Service Payment

= An employes employed under a continucus confract for not
less than & years is eligible for long service payment if:

» he 5 dismissed (axcept by reasons of redundancy or
summary dismissal dus to the employes’s saricus
risconduct);

* his fixed term employment conlract expires without being
renewedd;

» he dies during employment;

* ha has Deen issued a certificate in a specified fom by a
registered medical practitioner or a registered Chinesa
medicing practitionar, cantifing that he is permanantty unfit
for his present joby; o

B hals agad 65 or above and resigns en graund of okd age.

= Long service payment should be paid to an employee within
T days giter the date of termination of employmeant coniract,
axcept as oiharwise spacifiad in the casa of payment to the
beneficianes of a deceased employes.

@ An employer who wilully and without reasonable excuse falls
o pay long service payment to an employes is liable to
prosacution and, upen convictian, to a fine of $350,000 and
o imprisonment for 3 years,

d an empioyer who without reasonable excusa fals fo pay long
senvice payment 1o the beneficiares of a deceased employes
18 liabie 1o proseculion and, upon comviclion, to a fineg of
$50,000.
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Severance Payment

= An amployes employed under a confinuows contract for rot
bess than 24 months s efigible for severance payment if:
¥ he is dismissed by reason of redundancy:
» hia fixed term amplyment contract axpiras without baing
renowed dus to redundancy; or
& i lad off.

= The employer thall maka the saverance payment to the
employee net later than 2 months frem the receipt of the
writlen natice lor claiming such payment ram he employesa.

d An employer who without reasonable excuse falls to pay
severance payment o an employves is liable lo prosecution
and, upon comviction, to a fine of $50,000.

Calculation of Long Service Payment

and Severance Payment

Morfihiy Fated &% monsh wages x 2700 ¥ reckonable vears o
ernpicry ST

Dy or piece cabed Ay 1B s’ wages chosen Ly the
ampicyes ernpioyes o0t of hig last 30 nommal working days” x
ruchoriats yais of s

* e 3 shakd not excsed 203 o £22,500 fLe. $15,000). An empioyss may
ik e I L i dvieringe s i v Lt 12 roniths for esdoualion.

Employment Protection

* An employes may claim for remedies of Employment
Protection against his employer under the following situation:
¢ unreasonable  dismissal (the employes should be

employed under a continuous contract for not less than 24
menths):

» unreasonable variation of terms of the employment
contract (the employee should be employed under a
continuous contract):

» unreasonable and untawiul dismizsal.
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= |f an employer dismisses his employes or varies the terms of
employrment of his employee other than the following vald
raasons, the dismissal or  varation |15 considered
unreasonable:

the canduet of the ermployes;

the capabiiity or qualifications of the employes for

parfarming hes work;

k redundancy or ather genuine operational requirements of

the business;

Statutony requirements; P'Eb

other substantial reasons. Cr

* Remedies for Employment Protection include reinstatement,
re-engagement, termingl payments and compensation

(compensation is only applicable in the case of unreasonable
and urlxwdul dismissal).

v

L

v

L

Employers’ Criminal Liability in Failing to
Pay an Award of the Labour Tribunal

("LT*) or Minor Employment Claims
Adjudication Board ("MECAB®)

= An employer who witfiully and without reasonable excuse fails
to pay any sum awarded® by the LT or MECAE within 14 days
after the date on which it is dus Is lable to prosecution and,
upon comiction, to a fine of $350. it

for 3 years.

* The provisions apply to awards made on or after 29 October
2010,

* For detais, pleasa rafer to Chapter 12 of "A Concisa Guids to
tha Employment Ordinance™

Appendix
+ The average daily or monthly wages in calouiating holiday

pay. ennual leave pay, sickness allowance, malermily leave
pay. wages [n llsu of natice and end of year payment refer lo

the average daily or monthly wages camed by an employoe
in the 12-monthye= 2 period preceding the: following specified
dates. If an amployes & emploved for laes than 12 manths,
thi cabculation shall be basad on the shortaer pariod,

T
1 day

Dlary of the startutony holicy

Hili
by ey More: than 1 corsocutive dery | First dary af the stafutory holidms
1dy Dy of The BnNL lgdrvg
Mo than | consaoutive day | First dary of th annunl s
Sickness 1wy Tha sickness day
Allowance More than 1 corscutive ciry | Thes firt sichresss iy
e Pw’l Mo than | consocuth day | Fist dary of the matermity learve
T ehery wehuer i nstion of
Woges in ey
of b - tmninalion of contract &
Eeieny Mo d
:T d“:?"m Due day of the paymant

= In calculaling the average wages, one should exclude: i) the
periods for which an employee is not paid his wages or full
wages, including rest day, statutory holiday, annual leave,
sickness day, matemiy leave, sick leave due 1o work injuries
or leave taken with the agreement of the employer, and any
normal working day an which the employes is not provided
by the emgployer with work: togather with (i) the sum paid 1o
the employee for such periods.

Enquiry Hotline: 2717 1771

(The hatline is handled by 1823 )

Homepage Address :
http://www.labour.gov.hk

Mot 2 =pdandh® fofirs o "ahlondar month”.

fesed in case 8 nofice. hag not Been given, “the diy when the contract s
terminated” shall ba sdopted.

toted Appleable fo situation in which the amount of and of year payment has
ot been specied n the conbract,
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