Annex 4

Commercial Exploitation of New IT Systems Developed in Contracts

Sample Terms and Conditions covering intellectual property (IP) rights to vest ownership of IP of an information technology (IT) system in the contractor who develops the IT system 

This set of sample terms and conditions only covers related provisions about intellectual property (IP) rights where the ownership of IP rights created in new information technology (IT) system is vested in the Contractor who develops the IT system. It does not represent a complete set of terms and conditions.  This only forms a sample that covers general situation only and should not be treated as standard terms and conditions.  Bureaux and departments (B/Ds) should be aware of the specific nature of the project involved and should ascertain whether the sample terms and conditions are adequate to protect the Government’s interests. 
1. Definitions

<Note to B/Ds: B/Ds should note that the definitions of “Custom Programs”, “Deliverables”, “Documentation”, “Implementation Plan”, “Pre-existing Contractor Supplied Software” and “Pre-existing Government Supplied Software” may vary from one contract to another.  B/Ds should ascertain whether the sample definitions are adequate to protect Government’s interest for any specific nature of contract involved.>

In this Contract, unless the context otherwise requires, the following expressions have the following meanings:

	“Contract”
	means this contract made hereunder between the Government and the Contractor.


	“Contractor”
	means the person named in the Articles of Agreement in Part xx.



	“Custom Programs”
	means the application computer programs (including without limitation to source code, object and command code of such programs) to be written by the Contractor or its employees, agents or sub-contractors pursuant to Schedule xx of Part xx.


	“Deliverables”


	means all tangible and intangible goods and services delivered or otherwise provided, as the case may be, including but not limited to Custom Programs, Pre-existing Contractor Supplied Software, Documentation, source code, hardware, software, reports, plans, models, documents and other materials developed or supplied by the Contractor or its employees, agents or sub-contractors to the Government pursuant to this Contract. 



	“Documentation”
	means the operating manuals, user instructions, technical literature, system specification and all other related materials as specified in Schedule xx of Part xx forming part of the Deliverables developed or supplied by the Contractor or its employees, agents or sub-contractors for aiding the use, application and maintenance of information technology system comprising Custom Programs and Pre-existing Contractor Supplied Software.



	“Government”
	means the Government of the Hong Kong Special Administrative Region.



	“Implementation Plan”
	means the time schedule and sequence of events for the performance of this Contract (the details of which are set out in Schedule xx of Part xx) or such other implementation plans as may be agreed by the parties to this Contract.  



	“Intellectual Property

Rights”


	means patents, trade marks, service marks, trade names, design rights, copyright, domain names, database rights, rights in know-how, new inventions, designs or processes and other intellectual property rights whether now known or created in future (of whatever nature and wherever arising) and in each case whether registered or unregistered and including applications for the grant of any such rights. 


	“Pre-existing Contractor Supplied Software”
	means the software to be supplied by the Contractor or its employees, agents or sub-contractors as specified in Schedule xx of Part xx and any other additional, customized or replacement software provided by the Contractor or its employees, agents or sub-contractors under the provisions of this Contract and they are (a) existing at the commencement date of this Contract; or (b) produced after the commencement date of this Contract, independently of this Contract.



	"Pre-existing Government Application Software"


	means any existing application software provided by the Government to the Contractor for the performance of this Contract by the Contractor.


2.
Ownership and Registration of Intellectual Property Rights 

2.1
Nothing in this Contract shall affect the parties’ ownership of the Intellectual Property Rights in the Pre-existing Contractor Supplied Software or the Pre-existing Government Application Software. 

2.2
All Intellectual Property Rights which exist in the Deliverables set out in Schedule xx of Part xx which form the relevant information technology system(s) pursuant to this Contract including but not limited to source code, object code and software, in whatever nature that are first created by the Contractor, its employees, agents or sub-contractors for the performance of this Contract shall be and at all times remain vested in the Contractor. 

2.3
The ownership of all Intellectual Property Rights which exist in the Deliverables which are not set out in Schedule xx of Part xx <Note to B/Ds: It refers to the same Schedule mentioned in Clause 2.2 above.> shall as from creation become, and at all times thereafter remain vested in the Government. Upon request by the Government, the Contractor shall at its sole costs and expense promptly deliver to the Government all the Deliverables referred to in this clause (including any drafts thereof) and all the copies thereof then in the Contractor’s custody control or possession, whether in their completed forms or not. All Intellectual Property Rights in the Deliverables referred to in this Clause 2.3 so delivered up shall, if those rights have not already been vested in the Government, forthwith be assigned and transferred to the Government. The Contractor shall take all necessary steps to so assign and transfer such Intellectual Property Rights to the Government or procure such Intellectual Property Rights to be assigned and transferred to the Government.  
<Note to B/Ds: B/Ds should consider their specific requirements of their contracts taking into consideration the scope of work for the contracts. B/Ds should clearly identify the relevant IT systems and list in a Schedule of contract the deliverables of such IT systems where the ownership of which should vest in the Contractor (pursuant to Clause 2.2). In particular, B/Ds should list in the Schedule any customized programs of such IT systems where the ownership of which would vest in the Contractor (B/Ds may refer to paragraph 8 of OGCIO Circular No. 1/2006 regarding the decision to retain ownership of IP by the Government). B/Ds should also specify if there exists any trade marks, e.g. a government service logo, in the Deliverables the ownership of which should be vested in the Government for public interest.  If no such specification is included, ownership of any trade marks in the Deliverables shall be vested in the Contractor in accordance with Clause 2.2.> 

2.4
The Contractor shall at its expense file application for registration of patents for any patentable inventions in the Deliverables vested in the Contractor pursuant to Clause 2.2 and in the Pre-existing Contractor Supplied Software in the Hong Kong Special Administrative Region and to maintain any such patent in force during the full period of protection permissible by the relevant laws including all extensions and renewals thereof.  The Contractor shall also procure at its own expense the same obligations from any third party who owns Intellectual Property Rights in any part of the Pre-existing Contractor Supplied Software. 


<Note to B/Ds: If B/Ds anticipate there are any design for any product appearances and/or any trademarks for intellectual property rights in the Deliverables, B/Ds should enhance this clause by including design and/or trademark in addition to patent.>

2.5
The ownership of any and all Intellectual Property Rights which arise from any changes, modifications, adaptations, improvements and development independent of this Contract made to the Deliverables by the Government, its authorized users assigns and successors-in-title pursuant to Clauses 5.1 and 5.2 herein shall vest in the Government, its authorized users assigns and successors-in-title. 

2.6
The provisions of Clause 2 shall survive the expiry, completion or termination of this Contract (howsoever occasioned) and shall continue in full force and effect notwithstanding such expiry, completion or termination.

3.
Disclosure of Intellectual Property Rights

3.1
The Contractor shall report and fully disclose to the Government full information relating to the subsistence of Intellectual Property Rights in the Deliverables including but not limited to programs, functional modules, Documentation and their owners not later than the time of completion of the Contract or at such earlier time as the Government may require. 

<Note to B/Ds: B/Ds should as far as possible be more specific on the ‘earlier time as the Government may require’ taking into consideration the scope and milestones of the contract in question.>

3.2
The Government shall have the right to examine all records and supporting data of the Contractor which the Government reasonably deems pertinent to the identification of the Deliverables in accordance with the terms of this Contract.
3.3
The Contractor shall upon request provide the Government with all relevant information within reasonable time pursuant to Clauses 3.1 and 3.2.
4.
Waiver of Moral Rights

4.1
The Contractor hereby irrevocably waives and undertakes to procure at its own expense all relevant authors of the Deliverables or part thereof to irrevocably waive all moral rights (whether past, present or future) in the respective Deliverables, such waiver to take effect upon creation of the Deliverables referred to in Clauses 2.2 and 2.3.  Such waiver shall operate in favour of the Government, its authorised users assigns and successors-in-title as from the creation of such Deliverables. 

5.
Licence

5.1
The Contractor hereby grants to the Government, its authorised users assigns and successors-in-title a non-exclusive, perpetual, royalty-free, irrevocable, worldwide, transferable and sub-licensable licence, for any purposes whatsoever (whether related to and/or contemplated by this Contract), to exercise any and all Intellectual Property Rights in any part of the Deliverables referred to in Clause 2.2. 

5.2
The Contractor hereby grants for the benefits of the Government, its authorised users assigns and successors-in-title a non-exclusive, irrevocable and sub-licensable licence to use the Pre-existing Contractor Supplied Software and its related Documentation and in relation to any Pre-existing Contractor Supplied Software and its related Documentation to which the Contractor is not empowered to grant sub-licence(s), the Contractor hereby undertakes to procure at its own expense the grant of such rights for the benefits of the Government, its authorised users assigns and successors-in-title by the relevant third parties in respect of such Pre-existing Contractor Supplied Software and its related Documentation to be granted on or before the delivery of the Pre-existing Contractor Supplied Software and its related Documentation. Such licence to use shall include the following rights:

(i)
the right to use the Pre-existing Contractor Supplied Software and its related Documentation for all (or any one or more) purposes contemplated by this Contract; and

(ii)
the right to reproduce in any format as many copies of the Pre-existing Contractor Supplied Software and its related Documentation as are reasonably required for backup, operational use and security; and

(iii)
the right to adapt, enhance, modify and translate the Pre-existing Contractor Supplied Software and its related Documentation and/or combine them with other programs, things and materials for the support and maintenance of such programs, things and materials and/or in order to prepare other works for the use and benefits of the Government, its authorised users assigns and successors-in-title. All Intellectual Property Rights of whatever nature in such altered or modified materials programs and things shall belong to and shall be and remain vested in the Government, its authorized users assigns and/or successors-in-title absolutely as soon as they are created.

5.3
The Contractor shall at its own expense produce for inspection by the Government within two (2) days upon written request all proper licences clearances waivers and releases in writing pursuant to Clauses 5.1 and 5.2. 

5.4
In the event that application(s) for patent registration of Intellectual Property Rights in any Deliverables is or are to be made pursuant to Clause 2.4 herein, the Contractor shall register and/or record the licence(s) granted to the Government, its authorised users assigns and successors-in-title pursuant to this Contract and/or particulars thereof as is appropriate at the time such application(s) is or are made at its own expense.  Where application(s) for patent registration of Intellectual Property Rights in any Deliverables has or have been made by the Contractor prior to the date of this Contract, the Contractor shall register and/or record the licence(s) granted to the Government, its authorised users assigns and successors-in-title to this Contract and/or particulars of such licence(s) as is appropriate in respect of the said pre-existing application(s) within fourteen (14) days after the date of this Contract.  The Contractor shall also procure at its own expense the same obligations from any third party who owns any part of patent in the Deliverables.


<Note to B/Ds: If B/Ds anticipate there are any design and/or trademark in the Deliverables (refer to Clause 2.4), B/Ds should enhance this clause by including design and/or trademark in addition to patent.>

<Note to B/Ds: B/Ds should consider whether their specific nature of projects require other licence terms for special software for implementation in addition to the above licence terms.>

6.
Delivery and Installation of the Software
<Note to B/Ds: This sample clause only covers sub-clauses related to IP rights.  B/Ds should incorporate other relevant sub-clauses under this clause in tenders.>

6.1
The Contractor shall deliver to the Government all Deliverables referred to in Clause 2.2 and any Pre-existing Contractor Supplied Software and its related Documentation in accordance with the Implementation Plan.  The Contractor shall also deliver to the Government any and all source codes of Custom Programs and Pre-existing Contractor Supplied Software at such time required by the Government.
7.
Assignment, Transfer or Transmission of Intellectual Property Rights

7.1
In any assignment, transfer and/or transmission (or any agreement to do so, whether conditional or otherwise) of Intellectual Property Rights including by way of mortgage, assent, testamentary disposition or by operation of law in the Deliverables referred to in Clause 2.2 as permissible under the laws of Hong Kong (but excluding the cases of licence) by the Contractor or any third party who owns the Intellectual Property Rights in the Deliverables, the Contractor shall procure at its own expense the imposition on the other party as a term of such assignment, transfer and/or transmission (or any agreement to do so, whether conditional or otherwise) an obligation to comply with all of the Contractor’s obligations to the Government, its authorised users assigns and successors-in-title in relation to the Intellectual Property Rights and any restrictions set out in this Contract on the use of the Intellectual Property Rights commencing on the date of acquisition of any ownership interest in the Intellectual Property Rights by that other party, including the obligation to procure at that other party’s own expense the imposition of the same obligations and restrictions on any subsequent assigns or successors-in-title.

7.2
The Contractor shall procure at its own expense a condition on the party in receipt of any title, rights and/or interest in the said Intellectual Property Rights referred to in Clause 7.1 and its assigns successors-in-title that Government’s rights pursuant to Clause 5 in the said Intellectual Property Rights shall be acknowledged in writing by the relevant assigns or successors-in-title and their assigns successors-in-title at no additional costs to the Government, its authorised users assigns and successors-in-title. The Contractor shall also procure at its own expense the imposition of the same obligations from any subsequent assigns or successors-in-title.

7.3
The Contractor shall promptly notify the Government of the name, address and other pertinent information in regard to any assigns or successors-in-title referred to in Clause 7.2, and shall undertake to procure at its own expense that such party is required to do the same with regard to any subsequent assignment of the said Intellectual Property Rights.  The Contractor shall also procure at its own expense the imposition of the same obligations from any subsequent assigns or successors-in-title. 
7.4
The Government shall not be liable for any actions, claims, demands, costs, damages and expenses arising from the use operation exploitation or possession of the Intellectual Property Rights vested in the Contractor and any third party, any and all of their authorised users, assigns or successors-in-title in accordance with the provisions in this Contract.

7.5
The Contractor shall indemnify and keep the Government fully and effectively indemnified against all actions, claims, proceedings, demands, costs, charges and expenses (including without limitation the fees and disbursements of lawyers, agents and expert witnesses) and any awards and costs which may be agreed to be paid in settlement of any proceedings and liabilities of whatsoever nature arising out of or in connection with any breach of this Clause 7.

7.6
The provisions of Clause 7 herein shall survive the expiry, completion or termination of this Contract (howsoever occasioned) and shall continue in full force and effect notwithstanding such expiry, completion or termination.

8.
Termination of the Licence

8.1
The Government, its authorised users assigns and successors-in-title may terminate the licence granted pursuant to Clauses 5.1 and 5.2, whether in relation to all or any part of the Deliverables at any time by giving not less than one (1) month’s prior written notice to the Contractor, its assign or successor-in-title or their assigns or successors-in-title. 

9.
Warranties of the Contractor

<Note to B/Ds: This sample clause only covers sub-clauses related to IP rights.  B/Ds should incorporate other relevant sub-clauses under this clause in tenders.>

9.1
The Contractor hereby warrants that :-

(i) it has the full capacity and authority and all necessary licences, permits and consents to enter into and to provide services under this Contract and any other documents to be entered into by it hereunder;

(ii) the execution and delivery of this Contract and the performance by the Contractor of its obligations under it will not :-

(a) result in a breach of, or constitute a default under, any instrument agreement or arrangement to which the Contractor is a party or by which the Contractor is bound; or

(b) result in a breach of any order, judgement or decree of any court or governmental agency to which the Contractor is a party or by which the Contractor is bound;

(iii)
the Deliverables as referred to in Clauses 2.2 and 2.3 shall consist of original works created, developed or made by the Contractor, its employees, agents or sub-contractors for the Government during the course of or in connection with this Contract, save and except for Pre-existing Contractor Supplied Software and related Documentation;

(iv)
the performance of this Contract by the Contractor, its employees, agents or sub-contractors, the use operation exploitation or possession by the Government, its authorised users assigns and successors-in-title of the Deliverables or any part thereof for all purposes does not and will not infringe any Intellectual Property Rights of any party;

(v)
the exercise by the Government, its authorised users assigns and successors-in-title of any of the rights granted to the Government under this Contract shall not infringe any Intellectual Property Rights of any party;

(vi)
the Contractor shall fully comply with its obligations provided in Clause 7 herein regarding the assignment, transfer and/or transmission of the Intellectual Property Rights and Clauses 2.4 and 5.4 herein regarding the registration of patents and the registration and/or record of their licences;

(vii) The services shall be performed in compliance with all applicable laws, enactments, orders, regulations and other similar instruments;

(viii) in respect of any software and other materials supplied or used by the Contractor, its employees, agents or sub-contractors in the performance of this Contract and in respect of which any Intellectual Property Right is vested in a third party :- 
(a)
the Contractor has or shall have a valid and continuing licence under which it is entitled to sub-license the relevant software and other materials and the third party Intellectual Property Rights for itself and for the Government, its authorised users assigns and successors-in-title to use such software and other materials for all purposes; or 
(b)
prior to the use and incorporation of such software and other materials in the Deliverables, the Contractor will have obtained the grant of all necessary clearances for itself and for the Government, its authorised users assigns and successors-in-title authorising the use of such software and materials for all purposes.
9.2
This Clause 9 shall survive the expiry, completion or termination of this Contract (howsoever occasioned) and shall continue in full force and effect notwithstanding such expiry, completion or termination. 

9.3
If the Contractor receives written notice from the Government of any breach of warranties as set out in Clause 9 then the Contractor shall, without prejudice to any other rights or remedies the Government may have, at its own expense and as soon as possible after receiving such notice, modify or, at its option, replace such services or Deliverables or otherwise remedy such defect. 

10.
Indemnity

<Note to B/Ds: This sample clause only covers sub-clauses related to IP rights.  B/Ds should incorporate other relevant sub-clauses under this clause in tenders.>

10.1
The Contractor shall indemnify the Government and keep the Government fully and effectively indemnified against all actions, claims, demands, costs, damages and expenses (including without limitation the fees and disbursements of lawyers, agents and expert witnesses) and any awards and costs which may be agreed to be paid in settlement of any proceedings and liabilities of whatsoever nature arising out of or in connection with any breach of this Contract by the Contractor, its employees, agents or sub-contractors. 

10.2
The Contractor shall indemnify the Government and keep the Government fully and effectively indemnified against all actions, claims, demands, costs, damages and expenses (including without limitation the fees and disbursements of lawyers, agents and expert witnesses) and any awards and costs which may be agreed to be paid in settlement of any proceedings and liabilities of whatsoever nature arising out of or in connection with any allegation and/or claim that the exercise of any rights granted to the Government under this Contract, the use operation exploitation or possession of the Deliverables, and/or any other materials developed or supplied by the Contractor, its agents or sub-contractors for the performance of this Contract or any part thereof infringes the Intellectual Property Rights of any party. 

10.3
Either party shall forthwith notify the other in writing if it is aware of any claim for infringement of any Intellectual Property Rights in connection with or arising out of the performance of this Contract and will not make admission without the other’s prior written consent.

10.4
The Contractor shall, in consultation with the Government, at its own expense conduct any litigation arising from any claim for infringement referred to in Clause 10.3 hereinabove and all negotiations in connection therewith.

10.5
The provisions of Clause 10 herein shall survive the expiry, completion or termination of this Contract (howsoever occasioned) and shall continue in full force and effect notwithstanding such expiry, completion or termination.

11.
Confidentiality 

11.1
The Contractor shall treat as proprietary and confidential all information, drawings, specifications, documents, contracts, design materials and all other data (including without limitation any personal particulars records and Personal Data (as defined in the Personal Data (Privacy) Ordinance (Cap. 486)) and materials of any nature (in or on whatever media)) which the Government has for the purposes of or in the course of performing this Contract supplied made available or communicated to the Contractor which the Government has designated as confidential provided that this sub-clause shall not extend to any information which was rightfully in the possession of the Contractor prior to the commencement of the negotiations leading to this Contract or which is already in the public knowledge or becomes so at a future date (otherwise than as a result of a breach of this clause).

11.2
The Contractor shall indemnify and keep the Government its employees and authorised persons fully and effectively indemnified against all action, damages costs, claims, demands, expenses (including without limitation the fees and disbursements of lawyers, agents and expert witnesses) and any awards and costs which may be agreed to be paid in settlement of any proceedings and liabilities of whatsoever nature arising from or incurred by reason of any actions and/or claims made in respect of information subject to the Personal Data (Privacy) Ordinance (Cap. 486) which action and/or claim would not have arisen but for the negligence or omission of the Contractor, any of its employees, sub-contractors or agents (or any one acting on its/their behalf) in connection with the provision or receipt of the services provided under this Contract. 

11.3
The Contractor hereby agrees that it will use such confidential information solely for the purposes of this Contract and that it will not, at any time before during or after the completion, expiry or termination of this Contract (howsoever occasioned): 

(a)
disclose or divulge the same or allow the same to be disclosed or divulged whether directly or indirectly, to any third party; or

(b)
use or allow to be used the same for any other purposes

without the Government’s prior written consent and shall use its best endeavours to prevent any such disclosure thereof.

11.4
The Contractor undertakes to take all such security measures for the protection of the information, documentation and materials which it is obliged by this clause to keep secret and treat as confidential as it takes for the protection of its own confidential or proprietary information, documentation and materials. 

11.5
The Contractor shall ensure that each of its employees, agents, associates, sub-contractors, consultants and any other persons engaged in any work in connection with this Contract are aware of and comply with the provisions of this clause and the Official Secrets Ordinance (Cap. 521) and the Contractor shall indemnify and keep the Government fully and effectively indemnified against all costs, claims, demands, expenses (including without limitation the fees and disbursements of lawyers, agents and expert witnesses), loss, damage and liabilities which the Government may suffer, incur or sustain as a result of any breach of confidence (whether under this Contract or general law) by any such persons. 

11.6
The Contractor undertakes, if so requested by the Government, to sign the Government’s separate confidentiality agreement in a form prescribed by the Government and to procure each of its employees agents associates sub-contractors consultants and any other persons engaged in any work in connection with this Contract to whom any confidential information requires to be disclosed to do so. Copies of such agreements shall be provided to the Government within three days from the date of execution of the agreements.

11.7
The Contractor further agrees that it will not at all time itself or through any subsidiary or agent use, sell, license, sub-license, create, develop or otherwise deal in any confidential information supplied to it by the Government or obtained while performing this Contract. 

11.8
The Contractor shall promptly notify the Government and give the Government all reasonable assistance in connection with any proceedings which the Government may institute against any such persons pursuant to any of the provisions in this clause. 

11.9
The Contractor acknowledges that any unauthorized disclosure or use of the confidential information would cause irreparable harm and significant injury, the degree of which may be difficult to ascertain.  Accordingly, the Contractor agrees that the Government will have the right to obtain an immediate injunction prohibiting any breach of Clause 11, as well as the right to pursue any and all other rights and remedies available at law or in equity for such a breach.

11.10
The provisions of Clause 11 herein shall survive the expiry, completion or termination of this Contract (howsoever occasioned) and shall continue in full force and effect notwithstanding such expiry, completion or termination.

12.
Consequences of Termination 
<Note to B/Ds: This sample clause only covers sub-clauses related to IP rights.  B/Ds should incorporate other relevant sub-clauses under this clause in tenders.>

12.1
In the event of this Contract being determined whether by its satisfactory completion, effluxion of time, notice, breach or otherwise:-

(i)
the Contractor shall forthwith grant or procure the grant to the Government, its authorised users assigns and successors-in-title licences in respect of the Deliverables referred to in Clause 2.2, whether in their completed forms or not, on the same terms and conditions as required in Clause 5.1 if such licences have not been granted pursuant to Clause 5.1 yet. The Contractor shall also forthwith deliver all Deliverables referred to in Clause 2.2 and source codes of Custom Programs whether in completed form or not to the Government and report and fully disclose to the Government required information in accordance with Clause 3.1;

(ii)
the Contractor shall forthwith deliver to the Government pursuant to Clause 2.3 all materials relating to any work done in connection with this Contract existing at the date of such termination whether or not the same are completed.  In the event of such termination all Intellectual Property Rights in the aforesaid materials shall, if not already vested in the Government, forthwith automatically pass to the Government who shall be entitled to enter any premises of the Contractor for the purpose of taking possession of such materials; and  

(iii)
the Contractor shall forthwith deliver up to the Government all copies of any information and data and any Pre-existing Government Application Software supplied to the Contractor by the Government for the purposes of this Contract and shall certify to the Government that no copies of such information, data or Pre-existing Government Application Software have been retained. 

12.2 
Upon any termination (howsoever occurred) of this Contract the Contractor shall at its own costs and expense: 

(i)
Assign or novate, insofar as the Contractor has the right to do so, all sub-contracts and licences of Intellectual Property Rights, and any other contracts which are necessary for the performance and/or completion of this Contract by the Government or at the Government’s discretion by a new contractor(s) nominated by the Government. 

(ii)
In the event the Contractor does not have the right to assign or novate such sub-contracts, licences or such other contracts the Contractor shall use its reasonable endeavours to procure the assignment or novation of sub-contracts, licences and contracts for the benefits of the Government.
13.
Publicity

13.1
The Contractor shall submit to the Government all advertising or other publicity materials relating to this Contract, or use operation exploitation or possession of any Intellectual Property Rights developed under this Contract wherein the Government’s name is mentioned or language used from which a connection with the Government can reasonably be inferred or implied. The Contractor shall not publish or use any such advertising or other publicity material without the prior written consent of the Government.

13.2
The Government shall have absolute discretion to refuse consent without any reason being given and the Contractor shall not be entitled to make any claim against the Government.  The Contractor shall not advertise the appointment for this Contract without prior approval in writing from the Government Logistics Department <the procuring department>.

13.3
Any information related to this Contract which is intended for any publication by the Contractor shall be submitted to the Government for approval and the countries in which the information is to be disclosed shall also be specified.

13.4
The provisions of this Clause 13 shall survive the expiry, completion or termination of this Contract (howsoever occasioned) and shall continue in full force and effect notwithstanding such expiry, completion or termination.

14.
Software Asset Management

14.1
The Contractor shall at all times during the validity of this Contract exercise due diligence in software asset management and as and when required by the Government, furnish to the Government satisfactory evidence that this subclause has been complied with.

14.2
The Contractor warrants and undertakes that the use of any software by the Contractor for the purpose of or otherwise in connection with the performance of this Contract shall not infringe any Intellectual Property Rights of any third party.

14.3
The Contractor shall notify the Government immediately in writing of any allegation, claims, actions and/or proceedings in respect of such infringement and any progress thereof from time to time.

14.4
If the Contractor’s use of any Intellectual Property Rights for the purpose or otherwise in connection with the performance of this Contract is held by a court to constitute an infringement of a third party’s Intellectual Property Rights, the Government may without prejudice to any other rights and remedies that it may be entitled to under this Contract, terminate this Contract forthwith by giving notice to the Contractor and recover from the Contractor the amount of any loss or damage sustained or incurred by the Government as a consequence of such termination. 

14.5
The Contractor shall indemnify the Government and keep the Government fully and effectively indemnified against all costs, claims, demands, expenses (including without limitation the fees and disbursements of lawyers, agents and expert witnesses) and any awards and costs which may be agreed to be paid in settlement of any proceedings and liability of whatsoever nature arising out of or in connection with any claim that the use or possession of any software needed or installed for the purposes of this Contract infringes Intellectual Property Rights of any third party.

15.
Execution of Further Documents
15.1
The Contractor shall at its own costs and expense do and execute any further things and document(s) (or procure that the same be done or executed) as may be required by the Government to give full effect to Clauses 2, 3, 4, 5, 7, 9, 10, 11 and 12 and shall provide all such documents and materials to the Government within fourteen (14) days of the date of the Government’s written request or such longer period as may be agreed by the Government in writing. <Note to B/Ds: B/Ds should consider whether other clauses that are not covered in this sample should be referred to in this clause.>
15.2
The provisions of Clause 15 herein shall survive the expiry, completion or termination of this Contract (howsoever occasioned) and shall continue in full force and effect notwithstanding such expiry, completion or termination.
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